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This is a submission on the Proposed District Plan for the Far North District.

1. Submitter details:

Full Name: lan Diarmid Palmer and Zejia Hu

Company / Organisation

Name:

(if applicable)

Contact person (if lan Diarmid Paimer

different):

Full Postal Address: PO Box 273, Mangonui 0442

Phone contact: Mobile: Home: Work:
021024 77 985

Email (please print): ipal2718@bigpond.net.au

2. {Please select one of the two options below)

Eg/icoufd not gain an advantage in trade competition through this submission
| could gain an advantage in trade competition through this submission

if you could gain an advantoge in trade competition through this submission, please complete point 3 below
3. [E/ i am directly affected by an effect of the subject matter of the submission that:
(A} Adversely affects the environment; and
(B} Does not relate to trade competition or the effect of trade competition

I am not directly affected by an effect of the subject matter of the submission that:
(A) Adversely affects the environment; and
(B) Does not relate to trade competition or the effect of trade competition

Note: if you are a person who could gain advantage in trade competition through the submission, your right to make
o submission may be limited by clause 6{4) of Part 1 of Schedule 1 of the Resource Management Act 1991

The specific provisions of the Plan that my submission relates to are:

{please provide details including the reference number of the specific provision you are submitting on)

The Heritage Area Overlay Chapter; and in particular the Mangonui and Rangitoto
Peninsula Heritage Area - Part B Overlay in so far as it relates to the Rangitoto Peninsula




Confirm your position: [__]Support [__] Support In-part [ A AOppose
{please tick relevant box)

My submission is:

{Include details and reasons for your position)

We object to our Sites being subject to a Heritage Area overlay, as it is contrary to
Part 2 of the RMA, as summarised below and as discussed in detail in Attachment
1 and the annexures thereto. !

Context:

All of the circa 60 hectares of land on the Rangitoto Peninsula (‘RP’) (i.e. land on
the eastern side of the Mangonui Harbour to the west of the Hihi urban area, and
including Butler Point) is proposed to be subject to the ‘Mangdnui and Rangitoto
Peninsula Heritage Area (MRPHA’) — Part B Overlay’. In this submission only the
portion of this Part B overlay that relates to the RP is addressed, and this subset of
that overlay is referred to as ‘RPHAB’.

The RP includes 12 privately owned ‘Sites’ (as that term is defined in the PDP) as
listed in Annexure A of Attachment 1; three of which are owned by us (the
submitters).

We consider it inappropriate and non-compliant with Part 2 of the RMA, as well as contrary
to the principles of fair and equitable regulatory practice, to extend the RPHAB over the
whole of the RP for the following six reasons:

1. The rationale for, and the areal extent of, the RPHAB was based on
inadequate and incomplete expert evidence and analysis.

2. The boundaries for the RPHAB do not adhere to any self-consistent logic.

3. Itis inappropriate to combine areas featuring colonial period European built
Historic Heritage resources with areas featuring pre-contact Maori Historic
Heritage resources in a single HA.

4. Designating an area of land as a ‘Heritage Area’ based on its Maori cultural
connections and/or landscape attributes amounts to ‘Double Counting’
contrary to the RMA according to Environment Court and High Court rulings.

5. Justification for the entire RP land being subject to the RPHAB overlay was
in part based on an erroneous premise regarding the land’s involvement in
historically significant colonial European industrial enterprises.

6. The Section 32 Heritage assessment did not evaluate the economic impact
of imposing HA overlays over large tracts of land for the first time or assess
the risk of not acting.




The above six reasons in support of our objection are explained in detail with
supporting evidence in Attachment 1 and its associated annexures.

| seek the following decision from the Council:
(Give precise details. If seeking amendments, how would you like to see the provision amended?)

1.

Remove the HA overlay from the RP except for the land directly associated with and/or
proximal to listed Heritage Resources. At this time the only listed Heritage Resource on
the RP is ‘Butler's House’ that is historically significant in large part due to the whaling ship
provisioning enterprise that Captain William Butler conducted in the mid-19" Century. The
land that this resource and that enterprise is on, or directly relates to, is Lots 1 & 2 of
Section 2 Village of Mangonui. S249.001

in regards to consultation with tangata whenua as referenced in the Heritage Area Overlay
Chapter of the PDP, and to address issues of ambiguity as to which lwi, or hapu holds
mana whenua over an area the subject of consuitation, add the following definition to the

FPDP:

Tangata whenua for the purposes of consultation on Historic Heritage matters means:

a.

Iwi Authorities that are Participating Authorities who have a Mana Whakahono a
Rohe that has been signed on behalf of the relevant lwi Authority and the FNDC in
which an Area of Interest or Rohe is set out that encompasses the land that is the
subject of the consultation (as those underlined terms are used in S.580 (5) of the
RMA), and

Iwi Authorities that are parties to any formal cooperation or consultation agreement
signed on behalf of the relevant wi Authority and the FNDC in which an Area of
Interest or Rohe is set out that encompasses the land that is the subject of the
consultation, and

Iwi Authorities where the Iwi concerned is the subject of a Claims Settlement Act of
Parliament which incorporates a signed Deed of Settlement with the Crown which
includes a defined Area of interest or Rohe that encompasses the land that is the
subject of the consultation (and in which case the lwi Authority is deemed to be the
relevant lwi Trust organisation defined in that Act of Parliament or that Trust's
delegate), and

where the activity affects a part of the Marine and Coastal Area, any Customary
Marine Title Group or Protected Customary Rights Group who's rights encompass
the area that is the subject of the consultation (as those underlined terms are
defined in the Marine and Coastal Area (Takutai Moana) Act 2011).

[ A1 wish to be heard in support of my submission
[__11 do not wish to be heard in support of my submission
{Please tick relevant box)

If others make a similar submission, | will consider presenting a joint case with them at a hearing

Yes
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Do you wish to presgat your submission via Microsoft Teams?
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Attachment 1

Mangonui and Rangitoto Peninsula Heritage Area (‘MRPHA’) - Part B Overlay on
Rangitoto Peninsula

Bases of Objection

It is inappropriate and contrary to Part 2 of the RMA for the MRPHA-Part B overlay
proposed for the eastern side of the Mangonui Harbour (‘RPHAB’) to encompass the
whole of the Rangitoto Peninsula (‘RP’) and in particular to encompass the three Sites we
own (as listed in Annexure A), for the following reasons:

Reason No. 1:

The rationale for, and the areal extent of, the RPHAB was based on inadequate and
incomplete expert evidence and analysis.

The ‘Historic Heritage & Heritage Area Overlay Section 32 Report’
associated with the PDP (“S.32 HR”) states:

“The Plan Heritage assessment reports were completed in June 2020 ....
and have informed the section 32 evaluation.” [emphasis added]

The Plan Heritage reports being:

¢ ‘Plan.Heritage Stage 1 Background Report’ (Attachment 2 to the S.32 HR)
referred to here as “PH1”, and

e ‘Plan.Heritage Stage 2 Rapid Assessment Reports’ (Attachment 3 to the
S.32 HR) referred to here as “PH2”.

The work undertaken by the Plan Heritage consultants for the FNDC as
documented in the PH1 & PH2 reports was intended to be preliminary and not used
as the definitive basis for establishing policies and rules in a Notified District Plan
(DP). The reports include many comments that support this contention, including
in PH2:

* “For each Historic Heritage Area the following is presented ....» High level
management/ risk information, which requires further ground truthing and
stakeholder engagement.

* Under the Chapter headed: “METHODS FOR FURTHER ASSESSMENT”:
“The evaluations in this report are based on high-level research and a single
site visit, so further assessment is required. In particular, there has been no
stakeholder engagement to date. The following are preliminary
recommendations in terms of developing the methodology, fieldwork and

15.32 HR, p15
2pH2, p4
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stakeholder engagement to finalise the evaluations.” [This statement was
followed by three pages detailing what further work was recommended], and

*  “Further work is required to define ‘sub-areas’ < This will include review of
design guidance for those areas; * Historic Heritage Management Plans should
be prepared which detail management responses and specific policies for
heritage areas and sub areas™,

We understand none of the recommended further work has been undertaken or
commissioned by the FNDC (or if it has, it has not informed the S.32 HR or the
Heritage Area Overlays chapter of the Notified PDP).

We understand the Auckland based consultants never ventured onto the RP during
their single visit to the district, but only looked at it from across the harbour. They
never contacted any of the RP owners, some of whom (including ourselves) have
accumulated substantial historical information relating to the physical and cultural
history of this land.

We identified and documented a number of untrue, misleading or questionable
assertions in the PH2 report and wrote a letter to Plan Heritage in September 2020
on behalf of ourselves and our neighbours, the Ferguson family® (included here as
Annexure B) asking Plan Heritage to either evidence their assertions or retract
them. We understand Plan Heritage shared that letter with FNDC Planning
Department staff. We received no response to that letter from either Plan Heritage
or FNDC, from which we conclude all of the matters we listed in that document
represent valid deficiencies of the PH2 report, and hence deficiencies of the S.32
HR evaluation that was basis for the RPHAB.

Reason No.2:

The boundaries for the RPHAB do not adhere to any self-consistent logic.

A HA must clearly encompass scheduled Heritage Resources (as listed in the
PDP) and any other significant concentrations of ‘Historic Heritage natural and
physical resources’ (per the relevant definition in the RMA) that relate to each other,
and not include areas which do not have a reasonable concentration of such
resources, or conversely not arbitrarily exclude immediately neighbouring areas
that do contain a high concentration of such resources.

Neither Heritage New Zealand Pouhere Taonga (HNZ) or local lwi/hapu were
consulted by Plan Heritage or the FNDC in relation to where the boundaries should

3 |bid, p248
4 |bid, p252
> Letter signed by lan Palmer to John and Adina Brown, Plan Heritage Ltd. Subject: ‘Plan Heritage Ltd Reports
prepared for the FNDC’, dated September 27t, 2021
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be placed prior to the boundaries of the RPHAB that appear in the Notified PDP
being fixed.

HNZ (who supported the concept of combining areas of colonial European built
heritage and pre-contact Maori heritage in a single HA) in their submission on the
draft PDP suggested in relation to the entire MRPHA that:

“ ... the boundary needs to be extended to include the entire harbour and
associated adjacent ridge line perimeter’®.

This would include, inter-alia, the land to the west and north of Hihi including the
Whakaangi maunga. While we don’t agree with HNZ’s premise of combining the
two types of heritage (as discussed below under Reason No. 4), what they
proposed based on that premise is logical given that the distribution of known Maori
archaeological sites and Sites of Significance to Maori are more concentrated on
the lands that HNZ’s proposed extension would cover, as compared to the RP”.
HNZ’s feed-back was not acted on by the FNDC as the RPHAB boundaries first
proposed by Plan Heritage were not subsequently changed.

In response to a Local Government Official Information and Meetings Act
(LGOIMA) request, the FNDC advised® in relation to the MRPHA it had only
consulted with two Iwi organisations (corresponding with the two listed as a. & b.
under Reason No. 4 below). It was also stated in that LGOIMA response to a
request for “A list of the issues or questions put to (or intended to be put to) [such
organisations]y:

“The issue to be explored with these representative organisations is the
inclusion of Maori heritage resources in the draft heritage areas”.

This response indicates that the question of what land should (or should not) be
encompassed by the MRPHA on account of its Maori cultural or heritage
associations was not canvassed with anyone representing tangata whenua. No
additional Heritage Resources have been listed for the RP in the Notified PDP
versus the draft, suggesting that those consulted didn’t propose any.

This is perhaps not surprising, as there is a paucity of regionally significant Maori
archaeological sites or Sites of Significance to Maori, or any other resources that
could legitimately be defined as Historic Heritage on the RP, at least wrt our RP
Sites. By contrast, slightly further to the east on Maori Waiaua land and the
Whakaangi maunga there is a high concentration of such Historic Heritage
resources.’

The Rangitoto Pa site to the west of our RP Sites (on the FNDC administered
‘Rangitoto Recreation Reserve’, aka ‘Allotment 71 Parish of Mangonui East’) is a

6 Letter signed by Bill Edwards, HNZ’s Area Manager Northland, to the attn of FNDC’s Greg Wilson, Subject:
‘Feedback of HNZ on the Draft Heritage Areas in the Far North’: dated October 26", 2021, p6

7 As documented in: ‘Northland Conservancy Historical Series No.6 “An Archaeological Survey Of

Whakaangi, Doubtless Bay”’, J. Robinson for DoC, 2007

8 LGOIMA response by email dated October 22"¢, 2022 addressed to lan Palmer from FNDC’s solicitor Erica Cooney
° For example as documented by Robinson ibid.
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significant site, however the RPHAB appears to have been extended from that site
east across our Sites to encompass a purported Maori ‘Cliff Pa’ site (NZAA O04/17)
supposedly located to the east of our land on our neighbour’s Site (Lot 1,
DP91523). We understand that this purported Pa site is unknown to the owner of
that Site, who has owned that site for some 40 years. Our above referenced
September 2021 document gave evidence that the purported Pa site is non-
existent. Possibly it was wiped out by the large slip that clearly has occurred in that
area many decades ago, or by the earthworks associated with the establishment
of the Hihi township. Certainly no one has been able to reliably define its location.
(We invited HNZ’s James Robinson to visit the area in September 2021 to clarify
the matter, but that invitation was not taken up).

There are other inconsistencies with the proposed MRPHA, including its exclusion
of the area known to be the site of historically important Maori flax workings on the
Mangonui town side of the harbour.

Reason No.3:

It is inappropriate to combine areas featuring colonial period European built
Historic Heritage resources with areas featuring pre contact Maori Historic Heritage
resources in a single HA.

We concur in principle that both colonial period European built heritage and pre
contact Maori heritage (particularly archaeological features and identified Sites of
Significance to Maori) are equally deserving of protection. However, combining the
two disparate types of Historic Heritage in a single HA is highly problematic,
particularly in this region, having regard to the discordant relationship between the
tangata whenua and the colonially settlers and government authorities in this area
in the 19th and early 20th centuries©.

Combing the two disparate types of Historic Heritage leads to ambiguities as to
what heritage attributes or heritage ‘stories’ are intended to be preserved,
encouraged or ‘honoured’ across the RPHAB. For example, is building a colonial
style dwelling in the style and scale of the kind being protected in the Mangonui
township on our RP Sites (included in the RPHAB on account of their pre-colonial
Maori heritage features) to be supported by the consenting authority, or is it to be
opposed as an afront to tangata whenua?

In response to a query as to the requirement to consult with tangata whenua in
relation to related Resource Consent (RC) applications (which could for example
be an application to construct a European colonial style residence on RP land), the
PDP team response'' was:

“At this stage there is no mandatory requirement in the Proposed District
Plan requiring consultation with tangata whenua in relation to resource

10 As for example documented in the Waitangi Tribunal’s 1997 published ‘Muriwhenua Land Report’.
11 Email from FNDC'’s Liz Searle, Policy Planner, to lan Palmer, October 10", 2022
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consent applications. | would however refer you to TW-P6 in the tangata
whenua chapter which outlines matters to consider when assessing
applications for land use and subdivision that may result in adverse effects
on the relationship of tangata whenua with their ancestral lands, water,
sites, wahi tapu and other taonga. Depending on the consent being sought
and/or site-specific matters, consultation is regarded as good practice and
it may be requested by the resource consents team.” [emphasis added].

Which clearly indicates such consultation is to be expected for RC applications
where the land concerned has been included under a HA overlay on account of
Maori Historic Heritage and/or cultural value reasons, as is the case for our RP
Sites.

We also note that FNDC planners considering subdivision RC applications in HA
overlay areas (where such activity is to be classed as “Restricted Discretionary”)
are to have particular regard to such tangata whenua consultation feedback'?.

The Accidental Discovery protocol (HA-S3) states in part [with emphasis added]:

“Within 24 hours of the discovery the owner of the site, tenant or the
contractor must: ..... inform .... Tangata Whenua if the discovery is an
archaeological site, Maori cultural artefact, or koiwi.” [Noting
archaeological site is not a defined term in the PDP so presumably it equates
to the definition in the Heritage Act which is very broad], and:

“No works shall recommence until the discovery area is inspected by the
relevant authority or agency, this shall include ....If the discovery is of
archaeological material other than evidence of contaminants, a site
inspection for the purpose of initial assessment and response will be
arranged by the Council in consultation with Heritage New Zealand
Pouhere Taonga and appropriate Tangata Whenua representatives”

Tangata whenua consultation for proposed or approved activities in the RPHAB
area is highly problematic for a number of reasons, including:

1) The overlapping and competing claims of mana whenua over the RP
land as between at least three disparate ‘tangata whenua’' groups,
being:

a. The Ngati Kahu ki Whangaroa Iwi'3,

b. The hapu of Ngati Ruaiti, Matarahurahu and Ngai Takiora who
affiliate with the Ngati Kahu Iwi and its representative body ‘Te
Runanga-a-lwi o Ngati Kahu'(TRINK)', and

2 per rule SUB-R13, Matters of discretion item d.

13 Ngati Kahu ki Whangaroa are said to exercise kaitiakitanga for the purposes of the RMA based on the Area of
Interest agreed between Ngati Kahu ki Whangaroa and the Crown in the Deed of Settlement signed on 18
December 2015 (which includes all of the RP); refer: https://www.tkm.govt.nz/iwi/ngati-kahu-ki-whangaroa .

14 Refer Professor Margaret Mutu etal’s 2017 book ‘Ngati Kahu, Portrait of a Sovereign Nation’, Map 8 re the Rohe
of listed hapu (which includes all of the RP);
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c. the largest Ngati Kahu hapu Te Paatu and their associated
Kauhanga Trust that do not affiliate with TRINK 5.

Having to transparently approach such multiple groups all claiming to
be the relevant tangata whenua, or the lwi/hapu who has mana
whenua over the land in question, will unnecessarily aggravate
animosities and contribute to community disharmony. Any RC feed-
back is liable to be inconsistent or contradictory.

2) The representatives of such tangata whenua groups that are
expected to review such RC applications or be involved in site
inspections and respond to associated consultation requests are not
resourced to do so, leading to either no well-considered responses
and/or a tendency for informal payments to be expected/made to
obtain feed-back supportive of the landowner’s plans,

3) It will encourage, and likely result in, negative responses on account
of long standing (and well founded in our view) grievances as to the
way the land was originally alienated from Maori in the mid-19th
Century'®.

How the FNDC'’s planners should weigh-up such problematic consultation feed-
back is ill-defined in the PDP and highly problematic in itself.

The latter point 3) listed above, risks undermining the key principle on which the
New Zealand ‘Torrens’ system of land titling is built; that being the pivotal concept
of Indefeasibility of Title'”. The interests of the current private owners of land whose
title is guaranteed by the Crown should not be prejudiced by matters concerning
grievances related to ‘the relationship of tangata whenua with their ancestral lands’.
These are matters as between the aggrieved parties and the Crown; the Crown
being the party responsible for how it alienated Maori from the land in the mid-19th
Century. The legislative underpinnings of the Historic Heritage chapters of DPs (ie
Section 6(f) of the RMA) does not support allowing such sensitive Maori-pakeha
relationship issues to be drawn in to Historic Heritage planning (for the reasons
espoused in Reason No.4 below).

The most tangible legitimate potential concerns of tangata whenua, related to
protection of pre-colonial archaeological sites and Sites of Significance to Maori,
are already addressed fully by other means; including other (non-Heritage)
sections of the PDP and by the Heritage New Zealand Pouhere Taonga Act 2014

15 Refer the map associated the ‘Marine and Coastal Area (Takutai Moana) Act 2011’ application for Protected
Customary Rights (PCRs) and Customary Marine Title (CMT) by the Te Paatu/Kauhanga affiliated application group
“Nga Hapu o Ngati Kahu” (application Ref No. CIV-2017-485-268), (which encompasses all of the RP);

16 As enunciated in ‘Ngati Kahu, Portrait of a Sovereign Nation’, (ibid). Refer particularly to Table 11, p308, that lists
Rangitoto as one of the “Lands to be relinquished in full and final settlement” of Ngati Kahu’s unresolved Te Tiriti o
Waitangi grievances claim.

7 For explanation of Indefeasibility of Title and its importance refer: https://legalvision.co.nz/property-and-
leasing/indefeasibility-of-title-new-zealand/
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(‘Heritage Act’). We note in this regard from our own experience that the FNDC
routinely asks for HNZ comment on RC applications associated with RP land and
the FNDC routinely reminds applicants of relevant provisions of the Heritage Act
and the current Accidental Discovery Protocol in its responses to RC applications,
without the land needing to be subject of a HA overlay.

If having received feed-back from some or all of multiple disparate tangata whenua
groups, it is likely in many cases that the FNDC planners will subsequently make
decisions that don’t accord with some or all of that feedback, owing to the likely
problematic issues with such consultation and feedback as discussed above, and
owing to the RMA strictures that the planners must abide by. This will only add to
the prevailing antagonism between many parts of Maoridom in this district and the
FNDC.

Reason No.4:

Designating an area of land as a ‘Heritage Area’ based on its Maori cultural
connections and/or landscape attributes amounts to ‘Double Counting’
contrary to the RMA according to Environment Court and High Court rulings.

The RMA requires DPs to address certain ‘matters of national importance’,
including:

+ protecting natural character of the environment and landscapes per RMA
Sections 6(a) and 6(b),

*  Maori cultural issues and values per 6(e), and
» Historic Heritage resources per 6(f).

The National Planning Standards (NPS)'8 requires these matters to be addressed
in their own specific chapters of a DP where all of the policies and rules related to
these matters must be located. For example, the NPS states'd[with emphasis
added]:

“If the following matters are addressed, they must be located in the
Natural features and landscapes chapter:

a. identification of features and landscapes that are outstanding,
significant or otherwise valued

b. provisions to protect and manage outstanding natural features
and landscapes

c. provisions to manage other valued features and landscapes.”

18 Ministry for the Environment. November 2019. “National Planning Standards”. Wellington: Ministry for the
Environment. (as updated February 2022): https://environment.govt.nz/publications/national-planning-standards/

9 ibid, p34
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The Environment Court (EC), and the High Court (HC) on appeal against EC
rulings, has, in several key cases, ruled against, or cautioned against, ‘double-
counting’ (their term) either Maori issues or natural character/landscape issues
under the umbrella of Historic Heritage protection.?® The EC & HC have also
cautioned against the use of the terms such as “heritage landscape”, “cultural
landscape” & “cultural heritage landscape” (here referred to collectively as “HLs”)
in regards classifying wide areas of land as Historic Heritage resources.? The
courts have indicated that a high threshold test needs to be passed in order for a
HL to be protected under the authority of Section 6(f). Judge Whiting R in ‘Clevedon

vs Manukau City Council’ stated [with emphasis added]:

“Because of the strong direction in the Act to recognise and provide for
matters of national importance, decision makers under the Act should not
hold that a landscape qualifies as a cultural heritage landscape under
Section 6(f) without adequate expert evidence of a probative nature.
There requires sufficient intensity of heritage fabric woven into the
landscape to warrant the application of Section 6(f).”22

This is what we refer to below as the “Whiting Test”.

It is very pertinent that in ‘Guyco vs FNDC’ the EC ruled (in part) against the FNDC
and required the then proposed ‘Paihia Mission Heritage Area’ (that was already of
modest dimensions compared to the new HAs in the PDP), be shrunk to only
encompass land in close proximity to specific Heritage Resources?®. The PDP, by
proposing to extend HAs, including the RPHAB, to encompass land far away from
any listed Heritage Resources or any other significant Historic Heritage resources
(and specifically proposing to capture the RP land in the RPHAB on account of it
being ‘heritage landscape’) is a direct afront to prior EC and HC cautions and
rulings.

It is clear from the PH2 report (in which the word /andscape(s) appears 138 times)
and comments in the S.32 HR (in which the word landscape(s) appears 52 times)
that the basis for defining the RPHAB as Historic Heritage to be protected under
the legislative authority of Section 6(f), is due to its purported Maori cultural
associations and visual amenity landscape attributes. This amounts to ‘double
counting’ unless it can be demonstrated that the “landscape qualifies as a cultural
heritage landscape”, per the above referenced Whiting Test; however, it fails this
test on two counts, as explained below:

20 For example, see:
[2009] NZEnvC 103_Maniototo Env Soc et al vs Central Otago District Council And Otago Regional Council,
at [208],
[2010] NZEnvC 211_Clevdon et al vs Manukau City Council, at [185] and [193],
[2012] NZEnvC 120 Wallace vs AKL Council, at [65], [66] & [67],
[2014] NZEnvC 129_Guyco and PHPSS vs FNDC, at [88] and Outcome at [101], and
[2014] NZHC 3328 _TW Reed Appeal vs FNDC, at [49], [50], [51], [95], [96] & [97]
21 For example, see: [2009] NZEnvC 103 ibid, [2012] NZEnvC 120 ibid, & [2014] NZHC 3328 ibid [49] & [50],
22 [2010] NZEnvC 211 ibid, [193]
23 [2014] NZEnvC 129 ibid,
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The assertion of the RP’s Maori cultural associations derives from the PH2
report’'s comments regarding a purported high concentration of recorded
archaeological sites on this land. However, the consultants failed to evaluate
the location and nature of any sites relevant to our RP Sites, or even list
them, stating?*: “there are too many sites recorded on the Rangitoto
Peninsula to record individually”. In contrast, HNZ informed our planning
consultant in March 20162° that there are “10 archaeological sites recorded
in the vicinity of your client’s property” and listed them all by their NZAA Site
No.s. Our careful examination of the full site records for these 10 sites?® (as
summarised in Annexure C) reveals that only six and part of a seventh are
located on any of our RP Sites, and almost all of those are located in fenced
off bush areas that are protected by various (non-Heritage) PDP overlay
rules and by (our applied for) Conservation Covenant, in addition to being
protected by the Heritage Act. The sites are also of relatively low regional
archaeological significance (typically disturbed shell middens and ground
depressions related to remnant kumara pits) of the type ubiquitous over the
Northland District. HNZ state?’ there are over 11,000 NZAA recorded sites
in Northland. No doubt there are a far greater number of unrecorded sites of
such low regional significance level as the ones on our RP Sites.

The only two genuinely significant Maori related sites on the RP are two
Maori Pa?8, both on the harbour side of the RP. These are not on, or proximal
to, our land and they are not listed in the PDP as either Heritage Resources
or Sites of Significance to Maori. There are in fact no ‘Sites of Significance
to Maori’ at all listed in the PDP in relation to the RP. The only listed Heritage
Resource on the RP is a European colonial built heritage item being ‘Butler’s
House™® on a neighbouring property, but that is not visible from our property
and not proximal to any of our boundaries.

The valuable parts of our RP Sites, where development activity is at least
practical, are our largely featureless cow paddocks. The NZAA listed sites
that are to some extent located in our cow paddocks represent a very small
fraction of that developable land. Therefore, our cow paddocks clearly
cannot be defined as Historic Heritage resources as they do not meet the
key arm of the Whiting Test; i.e. re having: ‘sufficient intensity of heritage
fabric woven into the landscape to warrant the application of Section 6(f)’.

24 PH2 report ibid, p226
2 Letter from HNZ signed by James Robinson, Regional Archaeologist, Subject: “Archaeological values at Hihi Lot 1
DP322506; Lot 1 & 2 DP 391076; Lot 1 DP 204980; and Allot 79 PSH of Mangonui East”, addressed to Emma Miller,
Reyburn and Bryant, dated March 29, 2016
26.004/58, 004/69, 004/447, 004/472, 004/473, 004/650, 004/651, 004/652, 004/653, and 004/973.
27 Letter from HNZ ibid, p2
28 The two Pa being: Rangitoto within the Rangitoto Recreation Reserve aka Allotment 71 Parish of Mangonui East
and a Pa on Allotment 67 Parish of Mangonui East that some local kaumatua have suggested should be referred to
as “Moehuri”.
2 “Butler’s House” is listed in the PDP Appendix 3: Schedule Of Historic Sites, Buildings And Objects, as item No. 16
and is located on ‘Allotment 1 Section 2 Village of Mangonui’.
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The deficiencies identified in the consultant's PH2 report discussed under
Reason No. 1 above, evidences that the Whiting Test is failed on a second
count, i.e. the requirement that there be: ‘adequate expert evidence of a
probative nature’ in order to assert that the RPHAB land reaches the
threshold of a ‘cultural heritage landscape’.

Therefore, the evidence evinces that our RP developable land (i.e. our
largely featureless cow paddocks) are not Historic Heritage resources and
therefore cannot be included within a HA overlay in the PDP.

Arguably, the FNDC’s entire philosophy underlying its proposal to apply HA
overlays over large areas of rural land in the Far North District for the first time, is
in breach of the RMA (as interpreted by the EC) as in most cases it amounts to
‘double counting’ of the kind discussed above. This philosophical approach of
wanting to protect landscapes and Maori cultural values under the guise of Historic
Heritage protection by authority of RMA Section 6(f) is evidenced by numerous
statements in the S.32 HR, for example: [with emphasis added]:

“Heritage Area Overlays, are proposed to afford protection to areas within
the district where there is an identified cluster of Heritage Resources and
there is potentially a mix of Significant Natural Areas (SNA),
Outstanding Natural Features and Landscapes (ONFL), Coastal
Environment, Notable Trees and places of significance to various
Maori iwi and hapd groups.’”°

and:
“It is considered that the extension of the areas will protect the historic

heritage, values and landscapes from inappropriate use, development and
subdivision. ™1

and:
“The table below outlines the provisions in the RPS that are directly
relevant to Historic Heritage and Heritage Area Overlay chapters ....

Objective 3.14 Natural character, outstanding natural features,
outstanding natural landscapes and Historic Heritage ™?

and:

“The key issues in these plans that have been taken into account in the
preparation of the provisions for the Historic Heritage and Heritage Area
Overlay chapters are as follows:

305,32 HR, p8
31 |bid, p5
32 |bid, p11
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0 Including hapd and iwi groups in consultation of development plans and
to recognise them as the kaitiaki of the heritage areas in their rohe
(tribal territory);

1 Avoiding earthworks, to protect wahi tapu and sites of cultural and
historical significance;

1 Protecting mauri of coastal waters; and
1 Recognising the importance of protecting cultural landscape?3.
and:

“Disturbance of heritage resources have the potential to cause significant
and detrimental short and long-term effects that are often associated
with construction, development, land use and subdivision. These can
result in adverse effects such as damage to cultural areas, values,
landscapes and resources.3*

and (in specific reference to the MRPHA and the perceived risk if the
RPHAB was not extended over the entire RP):

“No protection of Rangitoto Peninsular and consideration of the Sites of
Significance to Maori and Outstanding Landscape.’°

In our case, where there are no Heritage Resources at all on our Sites, the only
basis for extending the RPHAB over our Sites (and most of the neighbouring
properties) appears to be the land’s purported environmental/landscape and Maori
cultural values. However, these values and resources, in so far as they require
protection and are not otherwise protected by other laws, must be given such
protection in their own (non-Heritage) chapters of the PDP; and they are; hence
the double counting.

Even the FNDC has determined that protecting ‘cultural landscapes’, if and when
that becomes authorised and required by legislation that may replace the RMA, is
problematic, as evidenced in its response to the Government’s ‘Natural and Built
Environments Act’ exposure draft where it was stated?:

“With the further introduction of cultural landscapes in a district known as the
birthplace of the Nation and where Maori settlement first occurred, the
majority of the district could be identified with those values. Protection of
such resources need to be proportionate to the communities that are
protecting them for the benefit of the nation.

It would appear that the FND is over represented in this regard and it would
not seem equitable for the FND to be the part of the country ‘carrying the

33 |bid, p13

3 |bid, p14

3 |bid, p59

36 ENDC submission to the MfE RE: “Far North District Council submission on the exposure draft for the Natural and
Built Environments Act”, dated 3 August 2021, p5.
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can’ to protect these areas in perpetuity while other areas of the country do

Notwithstanding, the above expressed concerns, the FNDC appears to be ‘jumping
the gun’ in endeavouring to apply protections for HLs (e.g. ‘cultural landscapes’) by
way of its proposed HAs, even before such is authorised by legislation.

Reason No.5:

Justification for the entire RP land being subject to the RPHAB overlay was
in part based on an erroneous premise regarding the land’s involvement in
historically significant colonial European industrial enterprises.

The S.32 HR states [with emphasis added]®’:

“The Rangitoto peninsula is known for its archaeological values
through heavy involvement in the timber trade, its flax industry,
and whalers and sealers in the late seventeenth century, visible
today in Butler House and the Whaling Museum on Butler Point.”

This is entirely untrue and/or misleading. There is no archaeological
or historical written evidence that the RP was involved in either the
timber or flax trades post 1840. These were significant industrial
activities of the Mangonui region, however they were activities
centred on the other (Mangonui town) side of the harbour.38 Certainly,
no whalers or sealers came to the area in the ‘late seventeen[sic]
century’!

Butler House is a Heritage Resource directly associated with Captain
William Butler's mid-19th C. whaling ship provisioning enterprise.
However, Butlers commercial and domestic premises were
constrained, at least initially, to two lots of four and one acres (1.6 &
0.4 hectares respectively) on Butler Point.3°

Butler and his family members and later assigns subsequently
acquired additional land at Butler Point leading to the Butler Point
estate of some 26 hectares, now owned by the Ferguson family.

375.32 HR, p2

38 Refer for example: “Mangonui Gateway to the Far North”, Neva Clarke McKenna’s most substantive
documentation of the early colonial history of this area. See particularly commentary on pp 5,6,52 & 63 re flax
industry and 6, 7 and 139 re timber industry.

39 Refer Survey Plan dated August 14th, 1850 depicting the 4 acre and 1 acre lots that William Butler was Crown
Granted that surrounded both his domestic and commercial premises. The original of this plan is extant in the NZ
Archives file titled: “Case files [Thomas Ryan, Mangonui]” (OLC 403-407) and a copy can be accessed electronically
per: https://ndhadeliver.natlib.govt.nz/delivery/DeliveryManagerServlet?dps pid=1E57115166 (as File 2). These

two lots remain today as: ‘Lot 1 Section 2 Village of Mangonui’ (re the 4 acres surrounding Butler House) and ‘Lot 2,
Section 2 Village of Mangonui’ (located at the tip of Butler Point and which was granted to Butler for his “business
purposes” according to other documents in the ibid file - there is some evidence to suggest Butler constructed a
bond store on this latter lot).
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Butler Point however is regarded locally as its own distinct locality,
not ordinarily associated with the term ‘Rangitoto Peninsula’,
whereas the Rangitoto Peninsula is a much larger area (of circa 60
hectares) almost entirely unconnected to Butler and his Butler Point
historical activities or to the other historical activities ascribed to it in
the above quoted S.32 HR passage.

Reason No.6:

The S.32 HR assessment did not evaluate the economic impact of imposing
HA overlays over large tracts of land for the first time or assess the risk of
not acting.

RMA S. 32 (2) requires that [with emphasis added]:
“An assessment under subsection (1)(b)(ii) must—

(a) identify and assess the benefits and costs of the environmental,
economic, social, and cultural effects that are anticipated from the
implementation of the provisions, including the opportunities for—

() economic growth that are anticipated to be provided or
reduced and

(i) employment that are anticipated to be provided or reduced;
and

(b) if practicable, quantify the benefits and costs referred to in
paragraph (a);
and

(c) assess the risk of acting or not acting if there is uncertain or
insufficient information about the subject matter of the provisions.;”

The FNDC’s primary stated objectives for extending HA areas over
additional land is the:

“protection from inappropriate subdivision, use and development™0

Therefore, the intended result must be a reduction of subdivision, use and
development. This clearly has an economic impact including a negative
impact on growth and employment. Nevertheless, this key impact was not
addressed in the S.32 HR, either qualitatively or quantitatively.

What is to be regarded as ‘inappropriate subdivision, use and
development” is also not meaningfully defined. Many references are made
to “protecting heritage values” but what that means in practical terms is left
ill-defined. For example, for the RP land we own, would building a colonial
European style dwelling be seen as compromising or honouring the heritage

40532 HR, p5
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values of this particular land? Would subdivision to create additional new
Sites and dwellings to provide for accommodating district population growth
be regarded as compromising the purported heritage values of our cow
paddocks, assuming it was in compliance with all of the non-Heritage
provisions of the PDP?

In terms of assessing the risk of not imposing the HAs over all of the RP (as
well as other additional HA areas), the S.32 HR did not give any evidence
to demonstrate that ‘inappropriate subdivision, use and development’ has
been occurring in the areas concerned, or provide any evidence or reason
to believe such inappropriate activity should be expected to any significant
extent without the additional rules.

MfE Guidance on Section 32 evaluations*' emphasises the importance of
‘defining the problem’ (i.e. what is currently going wrong that new rules might
rectify). The word ‘problem’ appears 32 times in this context in that key
guidance document, however it doesn’t appear once in the S.32 HR report.
The implied problem per the S.32 HR report is the absence of restricting
rules. But creating rules simply because there aren’t such rules already is
not a valid reason if the absence of such rules is not proving to be
deleterious. Essentially the new HA overlays and their associated rules
represent a solution to a non-existent problem; or at least to a problem that
hasn’t been evidenced.

In conclusion, the FNDC has not evinced a valid case (in its S.32 HR or
otherwise) for the RPHAB to encompass all of the RP, in particular to
encompass the three Sites we own.

41 Ministry for the Environment. 2017. A guide to section 32 of the Resource Management Act: Incorporating
changes as a result of the Resource Legislation Amendment Act 2017. Wellington: Ministry for the Environment.
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Annexure A

List of all Privately Owned 'Sites’' on Rangitoto Peninsula (the three yellow high-lighted sites are owned by the Submitters)

("Site" as defined in the FNDC PDP)

Title Ltd as to

Best Est. Site

e . . Site Areas per Areas (per .
Proper-ty Add'ress Certlfu'::ates of Legal Descriptions of Primary Parcels Parcels (i.e. Tital Titles LINZ for LTD Owner Valuation Rate Account
(Rating Unit) Title Area not X Numbers Numbers
(hectares) Titles)
trustworthy)
(hectares)
70 Peninsula Parade, |\ 4ga/071 Lot 1 DP 91523 No 4.1920 4.1920 Reece & Raewyn ' 40085.07302 2400026
Hihi 0494 Foote
79A Peninsula Parade, 365565 Lot 3 DP 391076 No 1.6650 1.6650 Stewart&Lisa ' 0085 07304 5008703
Hihi 0494 Hampton
79B Peninsula Parade, s 551/53 Lot 1 DP 50149 No 1.1508 14508 "niippaMoran & Neil | o5085 07000 | 2409022
Hihi 0557 Adcock
79C Pe:i'l':f(‘)‘"fg:a’ade' 89829 Lot 1 DP 322506 No 6.4700 6.4700 Zejia Hu 00085-07303 = 2439079
Lot 1 DP 391076 No
) 365563
Lot 1, Peninsula Lot 2 DP 391076 No 13.8794 10.3578 lan D. Palmer | 00085-07301 5013476
Parade, Hihi 0494
NA-134D/247 Lot 1 DP 204980 Yes
150 Pe::';isgz:a'ade’ NA-134D/248 Allotment 79 Parish of Mangonui East No 0.6399 0.6399 lan D. Palmer | 0008507305 = 5013477
NA-509/127 Lots 2,4,5,6,7,8 & 10 Segtion 2 Village of Yes 3.336 3.404 Ferguson Family Trust
Mangonui
NA-509/128 Lot 1 Section 2 Village of Mangonui Yes 1.619 1.414 Ferguson Family Trust
NA-509/129 Lot 9 Section 2 Village of Mangonui Yes 0.650 0.776 Ferguson Family Trust
95 Marchant Road,
Hihi 0494 00085-07400 2409027
NA-509/130 All the land in Crown Grant 57H (H.1.37) Yes 1.214 0.973 Ferguson Family Trust
NA-509/131 Allotment 67 Parish of Mangonui East Yes 291 2.263 Ferguson Family Trust
NA-5C/517 Part Allotment 2 Parish of Mangonui East and Yes 15.985 17.360 Ferguson Family Trust

Part Lot 1 Deposited Plan 48582
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PO Box 273
Mangonui 0442
September 27%, 2021

John and Adina Brown,
Plan Heritage Ltd

Plan Heritage Ltd Reports prepared for the FNDC
Dear John & Adina,

I'm writing to you on behalf of my neighbours, the Ferguson family of Butler Point (Jan
who lives on the property and William who lives elsewhere) as well as my wife (Zejia Hu)
and myself.

Collectively, we own about 100 acres of land on Butler Point/Rangitoto Peninsula. As you
would appreciate this is a substantial portion of the land that the FNDC proposes to be
subject to the ‘Mangonui and Rangitoto Peninsula Historic Heritage Area’ (MRPHA), being
one of several Heritage Area (HA) overlays in their draft Proposed District Plan (PDP).

The FNDC has indicated that the MRPHA proposal, and particularly its proposed area, is
as a direct result of recommendations in your (i.e. Plan Heritage Lid) June 2020 finalised
Stage 2 report which they have recently made public.

We consider ourselves principal ‘affected parties’ who should have been consulted on the
content of your reports before they were made public or used by the FNDC to base its
MRPHA proposal as published in a draft PDP.

We appreciate your report makes various recommendations and proposes additional
professional work, however the FNDC have indicated their intent to Notify their PDP
before the end of this year (at which point the relevant PDP rules become legally
enforceable) and they have not indicated what if any of your recommendations and
additional work will be undertaken before then, or at all. They have also thus far not
proposed any changes to the Heritage Area (HA) policies and rules in the draft PDP, or to
the proposed area of the MRPHA, despite receiving community feedback in May this year,
urging changes and/or withdrawal of the MRPHA proposal. A new deadline of October
13" has been set for public submissions on the HA aspects of draft PDP and in order for
our submissions to be properly informed we are seeking certain information from
yourselves concerning your Stage 2 report. (We have also submitted Official Information
requests to both HNZPT and the FNDC for information to inform our submissions).

Our concerns with the MRPHA proposal may well lead to formal submissions and
objections after the PDP is Notified. If your report were to stand unamended and not
superseded by a more in-depth report, then it's likely we would find ourselves publicly
challenging some of the assertions in that report and pointing to what we see as
deficiencies and inadequacies in the research work documented in it. This public forum
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challenging seems particularly likely as the FNDC are now relying heavily on your report
in publicly defending their HA proposals.

To avoid such public forum challenge and criticism, we'd like to give you the opportunity
now to respond to our set of questions and issues as attached. If after considering our
guestions you were to agree that some or all of our concerns are valid and need to be
resolved before the FNDC's PDP is Notified, we would be looking to you to advise both
ourselves and the FNDC of your considered position on such matters.

We would also be happy to discuss our concerns with you if you thought that would be
helpful and appropriate.

Nga mihi,
P

\ )/
el 7 ;[

lan Palmer
Cc  Jan Ferguson
William Ferguson

Zejia Hu
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Plan Heritage Report Queries & Concerns

The Plan Heritage report titled: “Far North District Plan Review Historic Heritage Stage
Two Rapid Assessment Reports” (PH S2) was made public by the FNDC in early
September 2021. The list of queries and concerns below relates to that report’s
proposal for a Mangonui and Rangitoto Peninsula Historic Heritage Area (MRPHA)
and in particular to the proposal that the MRPHA extend over the entire Rangitoto
Peninsula and Butler Point.

1.

PH S2 report uses the term “Butler Point” as if it is part of a wider area referred to
as “Rangitoto Peninsula”. It is questionable whether this is topographically correct.
In any event, “Butler Point” is an area well known locally, and locals perceive it as
an area distinct from such wider area which may or may not be correctly described
as “Rangitoto Peninsula”. There is a consequential potential for confusion in the
proposed naming of the MRPHA. Has LINZ been consulted as to whether this is
the most appropriate descriptor of the areas proposed to be encompassed by the
MRPHA?

Notwithstanding the above concern, for the sake of brevity the abbreviation "RP” is
used below to refer to all of the land on the eastern side of the Mangonui Harbour that
is proposed to be within the MRPHA including, unless stated otherwise, Butler Point.

2. PH S2 (p227) refers to:

Cliff Pa (004/17) located on Lot 1 DP91523

Heritage New Zealand Pouhere Taonga (HNZPT) have advised that this is the
same site as described in 004/57. Both NZAA Site records suggest the most
recent site inspection was in the 1960s and neither records accurately define the
location, but presumably it corresponds to the spine of the ridge that runs NE-SW
from the Hihi sub-division; i.e. approximately coincident with present day Peninsula
Parade. Local residents see no evidence of this site and suggest its remnants were
probably destroyed as a result of the Hihi subdivision and/or the creation of the
Peninsula Parade public road in the 1970s. This contention is supported by the fact
that the site is not mentioned in Joan Maingay’'s “Mangonui Sites at Butler Point
Mangonui” (DoC 1992) which she published following her extensive site surveys of
the entire RP. In the NZ context, a Pa site is a very significant archaeological site,
and to suggest one exists near the NE extremity of the proposed MRPHA area will
be seen as a major justification for the MRPHA extending to that area, which is
otherwise far away from any recognised Pa sites on the RP. Aren’t the
uncertainties associated with this site and the lack of reliable commentary as to its
present-day condition (if it still exists in any meaningful sense at all) a very weak
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basis on which to propose a HA extending over a substantial area of private land
be formalised as an overlay in a Notified PDP?

. PH 52 (p226) states:

“Note that there are too many sites recorded on the Rangitoto Peninsula to record
individually”

Why could all such sites not be listed in the report? As written, this statement
implies a plethora of sites at an extraordinary density compared to surrounding
areas and the Northland region in general. This premise appears to be a primary
reason for proposing the whole RP (but not areas beyond) being included in the
MRPHA. Joan Maingay (1992) did list and describe all sites recognisable on the
RP based on her fieldwork between 1986 and 1992. Maingay’s list comprises two
only Pa and 12 sites of lesser historic and archaeological significance (middens,
pits, terraces, orchards etc). Robinson (2007 “An Archaeological Survey of
Whakaangi, Doubtless Bay”) documented a similar number of archaeological sites
on the RP while documenting an order or magnitude more than this number in the
adjacent, and culturally related, Whakaangi area. In terms of regional context, it is
noted that there are over 12,000 NZAA recorded sites in Northland.

Would it not have been more transparent to include some of the above context and
perhaps also the attached NZAA Site viewer image which illustrates that the
density of recoded archaeological sites on the RP is not extraordinary in this
region?

Is it not correct that the density of such NZAA recorded sites is as much a function
of how much archaeological examination has been focussed on a particular area,
as it is on the density of remnants of pre-colonial period land occupation? Noting
that in the case of the RP, it has been the subject of intensive archaeological
examination instigated in large part by its residents, particularly the late Lindo and
Laetitia Ferguson (who were presented with a conservation award by DoC in
December 1993 for their efforts) and Jan Ferguson who is a qualified
archaeologist.

Don't surrounding areas have a similar or greater density of NZAA recorded
archaeological sites and more sites of significance to Maori, particularly re
Whakaangi (as evidenced by Robinson 2007) and also Paewhenua Island?
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4. PH S2 (p229) states:

“Butlers House and Trading Station (Former) on the eastern side of the inner
harbour contains a range of mid—I/ate 19" century buildings and structures of
national importance” [emphasis added]

What is “a range of” referring to? Local understanding is that there is only one built
historic Heritage Resource of national importance present on the RP and that is
Butler House at Butler Point.

5. PH S2 (p230) states:

“Rangikapiti Pa and Rangitoto Pas are well-preserved examples of pre-European
Headland Pa sites’.

» Doesn't this suggest both Pa are equally well preserved and are both in
good condition and are well cared for? While Rangikapiti can fairly be
regarded that way, (on account of a huge amount of volunteer work over
several decades by the Friends of Rangikapiti group), the same cannot be
said of Rangitoto, that has been entirely neglected by the party in whose
custody it has been entrusted (i.e. the FNDC). The attached letter from
NZHPT, which has been provided to the FNDC, attests to the issues that are
compromising The Rangitoto Pa’s integrity and preservation.

e Given that Rangitoto Pa would undoubtedly be the principal non-European
historic Heritage Resource within the eastern portion of proposed MRPHA,
shouldn’t its relatively poor current condition and threats to its archaeological
features be worthy of mention in the PH S2 report? Aren't HNZPT's
recommendations, particularly wrt the urgent need for a Management Plan,
relevant and noteworthy information, as is the fact that the site's
administering body has ignored such advice and has for many years been in
default of Section 41 of the Reserves Act 1877 for not having developed and
then acted on such a MP?

6. PH S2 (p230) states:

“On the Rangitoto (Waikeke) Peninsula there are remnants of the original Kauri
forests which atiracted European seltlers to establish a saw mill at Mill Bay, the
timber trade fueliing the development of Mangonui in the 1880s.”

and (p233);

Page 5 of 11



" ..... Rangitoto Peninsuia and Butlers Point include areas of surviving and
regenerating Kauri forest and bush, which provide strong natural character and
context to the shoreline, substantially unchanged for the last 200 years.”

e What is the basis for implying the RP was known as “Waikeke™? It is
acknowledged that some references (e.g. Maingay 1992 and Mogford “The
Butler House, Mangonui 1847-19807, 1992), do suggest this association),
however more recent research evidences that “Waikiekie” (sometimes
‘Waikeke' and other derivatives) was the original Maori name of the area
now known as Mill Bay and the associated headland between that bay and
the Mangonui township. For example, see the attached Waitangi Tribunal
(WT) published sketch map of Mangonui town circa 1840 overlain by
approximate location of relevant OLCs." (The confusion arose as Captain
William Butler was granted a 3-acre block of land (per Deed 57H H1.37) on
Butler Point in 1859 in exchange for the surrender of his derivative claim to
some or all of Thomas Ryan’'s OLC 407 which was land Ryan had claimed
on the town side of the Harbour i.e. at Waikiekie, now Mill Bay?).

o What evidence is there to assert that there are ‘remnants of the original
Kauri forests’ on the RP? Local knowledge suggests there are none (but
there are in the Whakaangi area on the other side of Hihi). The oldest known
Kauri tree on RP is thought to be circa 60 yo (located on the Ferguson
family’s Butler Point estate).

¢ The RP and adjoining Hihi, Waiaua Maori land and much of the maunga
Whakaangi was ‘sold™ by certain Maori chiefs to European sawyers,
including James Berghan and Thomas Ryan in the 1830s, largely to
facilitate harvesting of Kauri timber. Isn't it reasonable to assume the more
accessible Kauri on this land, particularly the RP, would have been long
gone when the mill at Mill Bay was constructed in 1880 (fully operational in
1901 and closed in 1915)? Shouldn’t the limitations in these heritage
relationships have been more clearly represented in the PH S2 report?

o What evidence is there that the RP shoreline is substantially unchanged
relative to pre-colonial times? Consistent with the previous point, John
Kinder's 1858 water colour painting of the RP (now in the Auckland City Art
Gallery) shows a largely cleared landscape including the shoreline.

! fig 29 from Professor Dame Evelyn Stokes (DNZM)'s 1997 Waitangi Tribunal published research report: “A Review of
The Evidence In The Muriwhenua Lands Claims”, Wai 45 PO02 Voll p359.
2 pirection of the Court of Land Claims signed by Commissioner Francis Dillion Bell, September 26™ 1859, p81 from
the file: “Thomas Ryan Mangonui [ACFC 16153 OLC1/17 OLC 403-407] Archives New Zealand The Department of
internal Affairs Te Tari Talwhenua”
3 Waitangi Tribunal research papers suggest that the Maori ‘sellers’ didn’t see these transactions as salesina
conventional European sense, but rather licences to occupy the fand and share in the exploitation of the land’s
resources, which in the 1830s and 40s was principally timber.
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e Most of the vegetation visible today on the RP is as a result of plantings by
landowners since 1970 (when the Ferguson family acquired the Butler Point
estate). These plantings, as well as the few pre-colonial aged specimens,
will remain well protected by current planning laws/rules (and other
proposed PDP rules), but more importantly by landowner veneration for
such, with or without being subject to a HA overlay. Shouldn’t the evidence
of this long standing and ongoing manaaki whenua have been
acknowledged in the report?

7. PH S2 (p232) states:

“The maunga Whakaangi is acknowledged as a place of great cultural significance
fo Ngati Kahu, and is closely related both visually and contextually to the historic

heritage area.”

So why isn’t the maunga Whakaangi and the three associated historically important
Maori land areas of Waiaua, Taemaro and Waimahana proposed to be included in
the MRPHA? (Noting that these three areas were established as ‘Native Reserves’
in association with the Crown’s historically significant 1863 ‘Mangonui Purchase’).

8. PH 52 (p233) states:

“Mangonui and Rangitoto Peninsula historic heritage area is of high significance
historically, at the regional and national level, as a place of Maori setflement for at
least 500 years prior to the arrival of the first Europeans. There are associations
with early waka landings, and the pa sites on either side of the harbour have a
strong associations with the Maori Rangatira Moehuri and his wife Rangikapiti.”

Which early waka landings is this a reference to and where are those landing
places considered to be? Local understanding is that traditional Maori accounts of
their early history place such waka landings at locations other than on the RP. The
above quoted text is liable to be construed as suggesting such waka landings were
on the RP, giving weight to the argument that the whole of the RP should be
included in the HA.

9. PH S2 (p233) states:
“ ... the American whaler Captain Builer”.

Captain William Butler was born in Dorset England in 1814.
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10.PH S2 (p238) states:

“ ...Rangitoto Peninsular /Butlers Point Area: .... infcudes [sic] several pa sites ...”
[emphasis added]

Per Point 2 above, local knowledge only recognises two Pa on the RP: “Rangitoto”
(004/16 formerly N7/3) and the Pa on Butler Point (004/56 formerly N7/70) of
uncertain name (Robinson (2007) and Maingay (1992) suggest possibly “Moehuri” or
“Hurimoe”).

11.PH S2 (p238) states:

‘Rangitoto Peninsular /Butlers Point Area: The proposed area covers largiey [sic]
undeveloped coastal and conservation land,..”.

o What conservation land is this referring to? Local knowledge only identifies one
piece of conservation land on the entire RP, that being the land that DoC
grandiosely refer to as the “Oyster Point Conservation Area” {and locals refer to
as the “DoC Strip”).

e There is a 13-acre FNDC administered recreation reserve (Rangitoto
Recreation Reserve) and some 'Paper’ Roads and small esplanade strips on
the RP, but almost all of the privately owned land has riparian rights.

e |f a reference is to be made to ‘conservation land’; i.e. to the DoC Strip (aka
Oyster Point Conservation Area), shouldn't it be pointed out that this is a tiny
(0.14 hectare) piece of inaccessible land not actually located at or on Oyster
Point that has long been entirely ignored by DoC and currently supports an
abundance of invasive non indigenous weeds? (It might also be mentioned that
it is subject of a RoFR offer to Ngati Kahu as part of a proposed Waitangi Treaty
settlement, notwithstanding its diminutive size and lack of apparent
significance.).

e The RP is comprised of circa 20 titles on which there are at least seven |
dwellings and numerous utility buildings and other ‘improvements’, so does
‘largely undeveloped’ fairly convey this present-day reality?

12.PH 82 (p245) states:

“Deeds Plan C3 (North Auckland) (1840-1876) showing Butlers House and Trading
Station, house and fields laid out”.

» What is intended by the quoted date range and what reference is this based

on?
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s What evidence is there that Deeds Plan C3 shows either Butler House, the
associated Trading Station or fields associated with Butler? (We see no
such evidence from a close examination of a recently aquired high-
resolution copy of Deeds Plan C3).

¢ Local knowledge of the cadastral history of this land indicates the Butler
family never owned most of the land that is the subject of Deeds Plan C3,
but rather that document is a set of sketches of the circa 1859-1863
subdivisions of land that the Crown sold to John Payne Lloyd in 1852 (see
SO 1535B). These subdivisions and sales included 46 small sized ‘town lots’
(more clearly portrayed on SO 1535C1). These lots were never occupied as
such and remained abandoned until claimed by a neighbouring landowner
by adverse possession in the 1950s. Aren’t the lineaments on Deeds Plan
C3 purported to delineate Butler's fields efc, actually the cadastral
boundaries of John Payne Lloyd’s subdivided lots?

e Archival records including the attached survey plan® show that the
Government denied Captain Butler's request in 1850 to purchase 50 or 100
acres of RP land and instead agreed to sell just 5 acres to him (priorto a
public auction of adjacent land). This first sale by the Government of land on
the eastern side of the Mangonui Harbour comprised a four-acre lot on
which Butler's house and buildings were already located (‘Lot 1 of Section 2
Village of Mangonui’) and the one-acre lot at the point (Lot 2 of Section 2
Village of Mangonui’). The latter block was granted on the basis that it was
required for Butler's ‘business purposes’ and probably was the site of a bond
store as gazetied in 1851. lsn’t this 5 acres of land the most deserving on
the RP of being included in a District Plan HA and the rest of the circa 130
acres of RP land commensurately less deserving (except possibly for the
two Pa sites referred above)? (It is acknowledged that Butler subsequently
acquired additional land via public auction and a series of private
conveyances between 1852 and 1867, leading to the circa 52-acre estate
now owned by the Ferguson family).

13.PH 82 (p246) states (in relation to a 1948 aerial photograph):

“Butler’s trading post and the small bach to the north are the only settlement
visible on the Rangitoto Peninsula, despite some early subdivisions. Jemphasis
added]

Where and what is the ‘'small batch'? Local knowledge is not familiar with any 19"
C. built structure on the RP other than Butler House. An extant stone cottage was
built by Clifford Collins Edmonds in Te Kau Bay (on present day Lot 1 DP50149)

* Thomas Ryan OLC file
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which was occupied from 19515, but nothing of that appears on any 1948
photograph.

14.PH S2 (p252) states:
“Further work is required to define ‘sub-areas’.
This will include review of design guidance for those areas;

Historic Heritage Management Plans should be prepared which detail
management responses and specific policies for heritage areas and sub
areas; "

e Can you please provide examples of ‘design guidance’ and ‘Historic
Heritage Management Plans’ so that we have a better understanding of
what you are proposing.

» Would it be inappropriate for the FNDC to Nofify its PDP with the
MRPHA as per its draft PDP without completing the above proposed
work and without having produced such proposed Design Guidance and
Historic Heritage Management Plan documents (and without consulting
with affected landowners and other relevant stakeholders on the content
of such)?

15.PH S2 (p248) states:

“The evaluations in this report are based on high-level research and a single site
visit, so further assessment is required. In particular, there has been no stakeholder
engagement to date. The following are preliminary recommendations in terms of
developing the methodology, fieldwork and stakeholder engagement to finalise the

evaluations.”
¢ Did the site visit on 19t Sept 2019 involve anyone visiting the RP?

s What engagement with and/or input from HNZPT helped informed what was
written in the report?

s What additional work is required before the ‘preliminary recommendations’
for a MRPHA could be considered sufficiently robust and defendable to be
included as a Heritage Area overlay in a Notified PDP?

5 affidavit by Clifford Collins Edmonds 19 December 1955, Application 8230 p62-64
’ Page 10 of 11



16.PH S2 promotes the concept that the MRPHA should embrace both built colonial
period European Heritage Resources and pre-colonial Maori Heritage Resources
and ‘tell’ their respective stories. The FNDC’s resulting proposed MRPHA has a
single set of conflated policies and rules which don’t differentiate between areas
included for one heritage reason or the other. Is this not problematic given the
lingering sensitives and unresolved issues associated with the early colonial history
of this area? Numerous publicly available WT reports document a substantial
volume of well-founded historic claims, which in the case of Ngati Kahu (other than
Ngati Kahu ki Whangaroa) are yet to be settled. Ngati Kahu leadership have
documented their sense of grievance associated with these well-founded claims in
more passionate terms®. This history is seen by at least some in this community in
terms of the area’s development and growth of prosperity enjoyed by European
colonial period settlers being at the expense of its Maori inhabitants. Given that
background, to define a HA with this combination of Heritage Resources may lead
to perverse outcomes. For example, consent conditions for buildings on areas of
the RP included due to their pre-colonial Maori heritage associations, may be
required to adopt European colonial architectural styles; arguably an insult to local
Maori not an honouring of their heritage.

17.Shouldn't PH 82 have taken account of inter Maori lwi sensitivities associated with
the history of the RP in the early 19" C.? WT documents’ summarise primary
source references that describe a decisive battle at the Rangitoto Pa in the early
19" C (possibly circa 1828). In this episode the Ngati Kahu occupiers are said to
have suffered heavily at the hands of Ngapuhi attackers. It is assumed that this
episode largely ended Maori occupation of Rangitoto Pa and its immediate
surroundings and subsequently facilitated the ‘sale’ of this land by Ngapuhi chiefs
to the European sawyers in the 1830s. The right to sell was highly contentious as
between the leading Maori chiefs of the day representing opposing Iwi, which is an
aspect that is still relevant in current proceedings in the WT®, :

These are obviously sensitive matters that need to be carefully considered and
addressed accordingly in consultation with relevant Maori representatives before
finalising any MRPHA.

® Professor Margaret Mutu etal: “Ngati Kahu: Portrait of a Sovereign Nation”, 2018,
7 Wai 45 reports: D005, P002, ROO1L, TO04 and others
# Applications to the Renewed Muriwhenua Land Tribunal for hinding recommendations
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{0 (649)407 0473

HERITAGE NEW ZEALAND
POUHERE TAONGA

Sh\Archasology\Archaesiogical Authorities

3 November 2020 File ref:
11013-014

To Whom It May Concern
RANGITOTO RECREATION RESERVE: PROPOSED MANAGEMENT PLAN

Heritage New Zealand Pouhere Taonga is the statutory authority established under the Heritoge New
Zealand Pouhere Taonga Act {the Act) to promote the identification, protection, preservation, and
conservation of New Zealand’s historic and cultural heritage. Heritage New Zealand s powers extend to
all land in New Zealand.

Rangitoto Recreation Reserve is managed by the Far north District Council. It covers 5.5ha and contains
two archaeological sites; a midden (004/973) and a prominent headland pa (004/16). Rangitoto Pa
along with Rangikapiti Pa located immediately opposite across the narrow harbour, effectively
controlled access into Mangonui Harbour and the important horticultural resources of the Oruaiti River
prior to European arrival in the area and the establishment of the Mangonui as a whaling fleet
provisioning town. Today these two pa provide a special visual experience for tourists visiting the area,

At the request of the adjacent landowner | inspected the archaeclogical features of the pa in early 2020.
The pa is one of the larger defensive pa sites in the area and covers much of the reserve with well-
preserved terraces, a large 52 x 16m tihi platform and uses both steep natural slope and a deep ditch for
defensive purposes (see Maingay plan Fig. 1 below). The site is traditionally significant to Ngati Kahu Ki
Whaingaroa and is associated with a battle late in the prehistoric period.

in the last 30 years the grass cover on the headland has given way to weed shrubs and quick growing
wattles that now obscure many of the pa features. These weed species will eventually cause significant
damage to it through tree blow and root action. There is an urgent need to have a management plan to
guide the removal of weed species, identify those areas that should be planted in native trees and set
aside from planting the impressive earthworks of the pa that should be again covered in grass.

Heritage New Zealand has provided some initial advice to Mr Palmer as to how the archaeology of the
pa could be enhance through weed control and focused grass and native tree replanting {see
suggestions in Figs 2-4 below), However a professionally produced vegetation management plan is
required that can incorporate archaeological and other values to enhance visitor enjoyment values.
Should the Far North District Council agree to fund such a plan Heritage New Zealand is happy to
continue to support this project by providing archaeological advice and expertise as required.

Yours sincerely,
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bﬁ” James Robinson
Archaeologist, Herltage New Zealand Pouhere Taonga

| nNorthland Regional Office, 62 Keriker! Road ﬁ PO Box 836, KERIKERE 0245 % heritage.org.nz
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Fig. 2: Maingay sketch plan of Rangitoto Pa superi;:;osezj on google earth imaga.ﬁcte the sketch is not to scale
and 30 the northern most terraces need adjusting to the north and east to fit the land.
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Fig. 4: Proposed boundary of the area to av& *eed species removed and re-grassed (inside th green polygon).
The green polygon is overlaid over the 1986 Maingay archaeological plan and this in turn has been overlaid over
the 1950 aerial photo that clearly shows archaeological features of the pa.
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EAsTERN MURIWHENUA: COMMISSION AND PURCHASES 4 4.1.2

Source: NZ Hydrographic Chart
NZE1T, OLC Flles
Area exposed at low tide
Channel over 4m deep
@y Hocky Coast

T. Ryan
OLC 403

Kohikohi'

J. Berghan
OLC 583
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J. Berghan
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Figure 2¢9: Mangonui, circa 1840
14.1.2z Thomas Ryan (0LC 403~407; Doc Ds, p 1160)
Old land claim 407 “Wykeke' (Waikiekie) 21 June 1838 — 10 acres:

bounded on the north by a small Bay on the east by land belonging to Charles Holman
[sic} and on the south and west by land belonging to James Berghan and Thomas
Ryan.
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Annexure C

In our fenced off

i ? ?
Count NZAA ID Location On our property? bush areas? Reports? Comments
Aug 2006 Assessment & Apr 2008: "This present i T irms the
. Apr 2008 Field Report and L Mgty b . : status of the statement and further notes that the midden to be
1 004/58 DISturzed.:erraces SW corner of:| Lot 1, DP322506 yes No Aug 2007 Historic Places Aug 2006: "site is CO.nSIFfj_ered t? be of relatively low affected by the intended earthworks is a secondary deposition with a
and midden Trust authority to disturb signiticance suspect provenance, although it probably originates from previous
Re RC 2080541 earthworks relating to the earlier farm track higher up the slope."
2 004/69 pits Nth end of:] Lot 2, DP391076 yes No
3 004/447 midden Foreshore bankin front of Stone ) o 4 ppggqsg No nia
cottage:
terraces & possible | In bush above stream extending into
4 004/472 pit paddock to the east. SE side of: Lot 2, DP391076 yes Mostly
5 004/473 midden on flatish area above beaczf‘;’f‘nz?;an': Lot 1, DP91523 No nia “Disturbed by bulldozing and pine plantation"
.| Lot 79 Parish of . Site Appraisal, Oct 2020
6 004/650 terraces On Paper Rd and bush area of: Mangonui East partially Yes Re RC 2300099
7 Ooajgst Sl eroding midden 3m above high tide mark: Lot 1, DP322506 ves Yes
8 004/652 | midden scatter 20m Nih of stream. 10m 2b0ve. | o1 1, DP322506 ves Yes
9 004/653 small eroding midden| 50 Nth of 004/652 on harbour-side Lot 1, DP322506 ves Yes
scatter bank
Lot 71 Parish of
10 004/973 | disturbed midden castside of;  Mangonui East No nla

(Rangitoto
Recreation Reserve)






